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[bookmark: heading-nodeId--245097714]OPPOSITION Nо B 3 133 780
 
Louis Vuitton Malletier, 2 rue du Pont-Neuf, 75001 Paris, France (opponent), represented by T Mark Conseils, 9 avenue Percier, 75008 Paris, France (professional representative) 
 
a g a i n s t
 
Aina Yang, Via Cairoli 54, 00185 Roma, Italy (applicant).

On 14/01/2022, the Opposition Division takes the following
 
 
DECISION:
[bookmark: chk-paragraph-2_nodeId-1551785101]  
	[bookmark: chk-paragraph-2-4_nodeId--394182054]  1.
	Opposition No B 3 133 780 is rejected in its entirety.


 
	[bookmark: chk-paragraph-2-4-3_nodeId--648783340]  2.
	The opponent bears the costs.


 

[bookmark: chk-paragraph-3_nodeId-1085394009]REASONS
 
[bookmark: _Hlk92711202]On 02/11/2020, the opponent filed an opposition against all the goods of European Union trade mark (EUTM) application No 18 306 124 [image: ] (figurative mark). The opposition is based on EUTM registration No 15 628, for which the opponent invoked Article 8(1)(b) EUTMR and Article 8(5) EUTMR, and international trade mark registration designating the European Union No 1 127 687, for which the opponent invoked Article 8(1)(a) EUTMR and Article 8(5) EUTMR – both registered for the figurative mark [image: ].

[bookmark: chk-paragraph-8_nodeId--1671418853]    
[bookmark: chk-paragraph-8-2_nodeId--1128870563]LIKELIHOOD OF CONFUSION — ARTICLE 8(1)(b) EUTMR
 
A likelihood of confusion exists if there is a risk that the public might believe that the goods or services in question, under the assumption that they bear the marks in question, come from the same undertaking or, as the case may be, from economically linked undertakings. Whether a likelihood of confusion exists depends on the appreciation in a global assessment of several factors, which are interdependent. These factors include the similarity of the signs, the similarity of the goods and services, the distinctiveness of the earlier mark, the distinctive and dominant elements of the conflicting signs, and the relevant public.

The opponent invoked Article 8(1)(b) EUTMR in relation to EUTM registration No 15 628 and Article 8(1)(a) EUTMR in relation to international trade mark registration designating the European Union No 1 127 687. Article 8(1)(b) EUTMR covers situations where there may be a likelihood of confusion due to similarity between the signs and the goods/services, or identity of only one of these two factors. Article 8(1)(a) EUTMR covers situations where there is a so-called double identity, namely identity of the signs and of the goods and services. Although the specific conditions under Article 8(1)(a) and (b) EUTMR differ, they are related. Consequently, if Article 8(1)(a) EUTMR is the only ground claimed but identity between the signs and/or the goods/services cannot be established, the Office will still examine the case under Article 8(1)(b) EUTMR, which requires at least similarity between signs and goods/services and a likelihood of confusion. Similarity covers situations where both marks and goods/services are similar and also situations where the marks are identical and the goods/services are similar or vice versa. Likewise, an opposition based only on Article 8(1)(b) EUTMR that meets the requirements of Article 8(1)(a) EUTMR will be dealt with under the latter provision without any examination under Article 8(1)(b) EUTMR.

Therefore, the Opposition Division will first examine the opposition in relation to both earlier trade marks (which, for ease of reference will be referred in singular to as the ‘earlier trade mark’) under Article 8(1)(b) EUTMR. 
 
 
[bookmark: chk-paragraph-8-2-1_nodeId-537559823]a) The goods
 
The goods on which the opposition is based are the following:
 
EUTM registration No 15 628
Class 25: Clothing, underwear and other clothing articles, in particular sweaters, shirts, dress bodies, corsets, suits, waistcoats, waterproofs clothing, skirts, coats, pullovers, trousers, dresses, clothing jackets, shawls, stoles, sashes for wear, scarves, neck ties, ties, pocket handkerchiefs for wear, braces, clothing gloves, clothing belts, stocking, tights, socks, bathing suits, bath robes; footwear; headgear for wear.
International trade mark registration designating the European Union No 1 127 687, further to a limitation of the list of goods for the European Union
Class 26: Lace and embroidery, ribbons and braid; buttons, hooks and eyes, pins and needles; artificial flowers; shoe fasteners, clothing fasteners, clothing fastenings, fastenings for suspenders, zip closures, closures for clothing, slide locks for bags; sewing boxes; buckles (clothing accessories), shoe buckles, belt clasps, press buttons, shoe hooks, eyelets for shoes and clothing; shoe ornaments, not of precious metal, brooches (clothing accessories), hat ornaments not of precious metal,; hair ornaments, hair pins, barrettes (hair-slides), hair grips (slides), bows for the hair, hair bands, hair tresses; badges for wear not of precious metal.
 
The contested goods are the following:
 
Class 25: Clothing; footwear; headgear; parts of clothing, footwear and headgear; underwear; foundation garments; men's underwear; knitted underwear; long underwear; boy shorts [underwear]; socks; brassieres; bra straps; hats; pants; knickers; slips [underclothing].
[bookmark: chk-paragraph-8-2-1-3_nodeId-55414192]Class 26: Accessories for apparel, sewing articles and decorative textile articles; needles and pins for entomology; charms [not jewellery or for keys, rings or chains]; artificial fruit, flowers and vegetables; hair ornaments, hair rollers, hair fastening articles, and false hair; rubber or silicone charm accessory for shoes; buttons; hatbands; belt buckles; buckles [clothing accessories]; belt buckles not of precious metal; shoe fasteners; clothing buckles; strap buckles; belt buckles of precious metals.
Some of the contested goods are identical or similar to goods on which the opposition is based. For reasons of procedural economy, the Opposition Division will not undertake a full comparison of the goods listed above. The examination of the opposition will proceed as if all the contested goods were identical to those of the earlier mark which, for the opponent, is the best light in which the opposition can be examined.
 
[bookmark: chk-paragraph-8-2-2_nodeId-870269841]b) Relevant public — degree of attention
 
The average consumer of the category of products concerned is deemed to be reasonably well informed and reasonably observant and circumspect. It should also be borne in mind that the average consumer’s degree of attention is likely to vary according to the category of goods or services in question.
  
In the present case, the goods assumed to be identical are directed at the public at large and at business customers with specific professional knowledge or expertise.
 
The degree of attention varies from average to above average, bearing in mind that part of the goods concerned have a rather specialised nature and that they can have an impact on the final products manufactured by the users, and consequently on the users’ business.

 
[bookmark: chk-paragraph-8-2-3_nodeId--1465072020]c) The signs
 
	

[image: ]

	[image: ]

	 
Earlier trade mark
	 
Contested sign


[bookmark: chk-paragraph-8-2-3-2_nodeId--1371220369]  
The relevant territory is the European Union.
 
The global appreciation of the visual, aural or conceptual similarity of the marks in question must be based on the overall impression given by the marks, bearing in mind, in particular, their distinctive and dominant components (11/11/1997, C-251/95, Sabèl, EU:C:1997:528, § 23).
  
When assessing the similarity of the signs, an analysis of whether the coinciding components are descriptive, allusive or otherwise weak is carried out to assess the extent to which these coinciding components have a lesser or greater capacity to indicate commercial origin. It may be more difficult to establish that the public may be confused about origin due to similarities that pertain solely to non-distinctive elements.
 
The earlier mark consists of the two letters ‘LV’ or ‘VL’, which have no specific meaning for the relevant public in relation to the relevant goods and are, therefore, distinctive. These letters are depicted in a stylised manner, crossed one above the other, with the ‘L’ in italics, in quite regular black, upper-case letters. Although the letters are stylised, they are readily recognisable and readily perceptible as such on behalf of the relevant public. The earlier mark has no element that could be considered as dominant. 

[bookmark: _Hlk92814555]The contested sign is composed of the two letters ‘NL’ or ‘LN’, which have no specific meaning for the relevant public in relation to the relevant goods and are, therefore, distinctive. These letters are also depicted in a stylised manner, crossed one above the other, in quite regular black, italic, upper-case letters. Although the letters are stylised, they are readily recognisable and readily perceptible as such on behalf of the relevant public. Underneath the two letters, the words ‘LOVES VITTORIO’ are depicted in smaller font, in regular, upper-case letters. The word ‘LOVES’ will be understood in all Member States, as the word ‘LOVE’ is a very basic English word, which has become internationally used. Although it is a word strategically used to provoke a positive connotation in the mind of the consumer, it is, in relation to the relevant goods, normally distinctive as it does not describe their characteristics or qualities (27/05/2019, R 1078/2018-1, Love pink / Love of pink, paragraph 31). The word ‘VITTORIO’ is a male given name. As such it is normally distinctive. The contested sign could also be understood as a unitary concept to signify that a person with the initials ‘NL’ or ‘LN’ ‘loves’ a person named ‘VITTORIO’. In any event, it is normally distinctive. All verbal elements are depicted in white against a black rectangular background, which is a commonplace element without trade mark significance. The contested sign has no element that could be considered as dominant, since the verbal elements are equally eye-catching. 
[bookmark: chk-paragraph-8-2-3-2-5-2-3_nodeId-26910] 
The length of the signs may influence the effect of the differences between them. The shorter a sign, the more easily the public is able to perceive all of its single elements. Therefore, in short words, small differences may frequently lead to a different overall impression. In contrast, the public is less aware of differences between long signs. In the present case, the earlier mark is considered a short sign, since it consists of only two letters. Therefore, the consumers will more easily perceive the differences with the contested sign. 
[bookmark: chk-paragraph-8-2-3-2-6_nodeId-141804686]  
Visually, the signs only have the letter ‘L’ in common and they coincide partially in the two letters’ stylisation, namely in the fact that the letter ‘L’ is in italics and that the two letters are juxtaposed. However, the signs differ in all the remaining elements, namely in the remaining letters, ‘V’ in the earlier mark and ‘N’ in the contested sign, in the additional words ‘LOVES VITTORIO’ of the contested sign, and in the colors of the verbal elements, black in the earlier mark and white against a black background in the contested sign. The stylisation of the signs does not prevent consumers from perceiving the letters as such, as explained above. Furthermore, even if the stylisation used in both signs is similar, as consumers are accustomed to the stylisation of verbal elements in trade marks, they will perceive such stylisation as merely a decorative depiction of the verbal elements.
 
Therefore, the signs are visually similar to a very low degree.
[bookmark: chk-paragraph-8-2-3-2-7_nodeId--78903758] 
Aurally, irrespective of the different pronunciation rules in different parts of the relevant territory, the pronunciation of the signs coincides only in the sound of the letter ‘L’, which could be pronounced at the same position (e.g., in case the signs are perceived as ‘LV’/’LN’) or even in a different position (if, e.g., the signs are perceived as ‘LV’/’NL’). The pronunciation of the signs differ in the sound of the remainder of the signs, namely in the sound of the letters ‘V’ and ‘N’ respectively, and in the sound of the additional words ‘LOVES VITTORIO’ of the contested sign, which have no counterparts in the earlier mark. 
 
Therefore, the signs are aurally similar to a very low degree. 
[bookmark: chk-paragraph-8-2-3-2-8_nodeId-190523850]  
Conceptually, although the public in the relevant territory will perceive the meanings of the contested sign as explained above, the other sign has no meaning in that territory. Since one of the signs will not be associated with any meaning, the signs are not conceptually similar.
 
[bookmark: chk-paragraph-8-2-3-2-9-1_nodeId--592845]As the signs have been found similar in at least one aspect of the comparison, the examination of likelihood of confusion will proceed.

 
[bookmark: chk-paragraph-8-2-4_nodeId-712655740]d) Distinctiveness of the earlier mark
 
The distinctiveness of the earlier mark is one of the factors to be taken into account in the global assessment of likelihood of confusion.
 
[bookmark: chk-paragraph-8-2-4-1_nodeId--1914825643]The opponent did not explicitly claim that its mark is particularly distinctive by virtue of intensive use or reputation.
 
[bookmark: chk-paragraph-8-2-4-1-1_nodeId-136658458]Consequently, the assessment of the distinctiveness of the earlier mark will rest on its distinctiveness per se. In the present case, the earlier trade mark as a whole has no meaning for any of the goods in question from the perspective of the public in the relevant territory. Therefore, the distinctiveness of the earlier mark must be seen as normal. 

 
[bookmark: chk-paragraph-8-2-5_nodeId--1332642858]e) Global assessment and conclusion

The goods have been assumed to be identical and target both the general and the professional public with a degree of attention varying from average to above average. The signs are visually and aurally similar to a very low degree and conceptually not similar. The only points of contact are in the letter ‘L’ and in the representation of the two letters (juxtaposed), with a similar font. 

[bookmark: chk-paragraph-8-2-5-5_nodeId-785635953]This is not sufficient to lead to a likelihood of confusion, especially considering that the other letter is different (‘V/N’) and the quite remarkable presence of additional words in the contested sign. As already introduced above, the mere use of a similar stylisation, in presence of different elements of the signs, is not sufficient to lead the relevant public to think that the goods at issue can originate from the same or a economically linked undertaking. In fact, it is to be noted that consumers when encountering a fanciful stylisation of a verbal element tend to find the easiest way to address it and, based on their common knowledge and previous experience of the market, will tend to perceive a sign beyond its stylisation as a string of letters forming a verbal element. Therefore, despite their stylisation, the relevant public will be able to perceive immediately the letters ‘LV’ (or ‘VL’) in the earlier mark and ‘NL’ (or ‘LN’) in the contested sign. As explained above, the earlier mark is a short mark and the fact that it has only one letter in common with the first two letters of the contested sign is a relevant factor to consider when evaluating the likelihood of confusion between the conflicting signs: the signs are not sufficiently similar to lead to a likelihood of confusion.
 
[bookmark: chk-paragraph-8-2-7_nodeId-1620323765]Considering all the above, even assuming that the goods are identical, there is no likelihood of confusion on the part of the public. Therefore, the opposition must be rejected insofar as this ground is concerned. 
 
[bookmark: chk-paragraph-8-2-7-4_nodeId-468329201]The opponent invoked Article 8(1)(a) EUTMR in relation to international trade mark registration designating the European Union No 1 127 687. The opposition must also fail insofar as based on grounds under Article 8(1)(a) EUTMR because the signs are obviously not identical.

 
[bookmark: chk-paragraph-9_nodeId--1736014671]REPUTATION — ARTICLE 8(5) EUTMR
  
The opponent invoked Article 8(5) EUTMR in relation to both earlier figurative marks [image: ], EUTM registration No 15 628 and international trade mark registration designating the European Union No 1 127 687. 

According to Article 8(5) EUTMR, upon opposition by the proprietor of a registered earlier trade mark within the meaning of Article 8(2) EUTMR, the contested trade mark will not be registered where it is identical with, or similar to, an earlier trade mark, irrespective of whether the goods or services for which it is applied are identical with, similar to or not similar to those for which the earlier trade mark is registered, where, in the case of an earlier European Union trade mark, the trade mark has a reputation in the Union or, in the case of an earlier national trade mark, the trade mark has a reputation in the Member State concerned and where the use without due cause of the contested trade mark would take unfair advantage of, or be detrimental to, the distinctive character or the repute of the earlier trade mark.
 
[bookmark: chk-paragraph-9-2_nodeId-1085562065]According to Article 95(1) EUTMR, in proceedings before it the Office will examine the facts of its own motion; however, in proceedings relating to relative grounds for refusal of registration, the Office will be restricted in this examination to the facts, evidence and arguments provided by the parties and the relief sought. 
 
It follows that the Office cannot take into account any alleged rights for which the opponent does not submit appropriate evidence.
 
[bookmark: chk-paragraph-9-2-1_nodeId--1241967366]According to Article 7(1) EUTMDR, the Office will give the opposing party the opportunity to present the facts, evidence and arguments in support of its opposition or to complete any facts, evidence or arguments that have already been submitted together with the notice of opposition, within a time limit specified by the Office.
 
According to Article 7(2)(f) EUTMDR, when the opposition is based on a mark with reputation within the meaning of Article 8(5) EUTMR, the opposing party must provide evidence showing, inter alia, that the mark has a reputation, as well as evidence or arguments showing that use without due cause of the contested trade mark would take unfair advantage of, or be detrimental to, the distinctive character or the repute of the earlier trade mark.
 
[bookmark: chk-paragraph-9-2-3_nodeId--1302473299]In the present case, the notice of opposition was not accompanied by any evidence of the alleged reputation of the earlier trade mark.
 
On 27/01/2021 the opponent was given two months, commencing after the end of the cooling-off period, to submit the abovementioned material. This time limit expired on 01/06/2021. 
 
The opponent did not submit any evidence concerning the reputation of the trade marks on which the opposition is based.
 
Given that one of the necessary requirements of Article 8(5) EUTMR is not met, the opposition must be rejected as unfounded insofar as this ground is concerned.

Therefore, the opposition must be rejected.
 
[bookmark: chk-paragraph-13_nodeId-1960858865]    
[bookmark: chk-paragraph-13-3_nodeId--2106770634]COSTS
 
According to Article 109(1) EUTMR, the losing party in opposition proceedings must bear the fees and costs incurred by the other party.
 
Since the opponent is the losing party, it must bear the costs incurred by the applicant in the course of these proceedings.
 
[bookmark: chk-paragraph-13-3-2_nodeId-587505459]According to Article 109(7) EUTMR and Article 18(1)(c)(i) EUTMIR, the costs to be paid to the applicant are the costs of representation, which are to be fixed on the basis of the maximum rate set therein. In the present case, the applicant did not appoint a professional representative within the meaning of Article 120 EUTMR and therefore did not incur representation costs.
 
[bookmark: rId8][bookmark: chk-paragraph-14_nodeId--1301144368][image: ]
 
 
The Opposition Division
 
 
	[bookmark: docx4j_tbl_0]Rosario GURRIERI
	Valeria ANCHINI
	Fernando AZCONA DELGADO


 
 
According to Article 67 EUTMR, any party adversely affected by this decision has a right to appeal against this decision. According to Article 68 EUTMR, notice of appeal must be filed in writing at the Office within two months of the date of notification of this decision. It must be filed in the language of the proceedings in which the decision subject to appeal was taken. Furthermore, a written statement of the grounds for appeal must be filed within four months of the same date. The notice of appeal will be deemed to have been filed only when the appeal fee of EUR 720 has been paid.
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